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Environmental Protection Agency § 122.5 

EFFECTIVE DATE NOTE: At 73 FR 33708, June 
13, 2008, § 122.3 was amended by adding para-
graph (i), effective August 12, 2008. For the 
convenience of the user, the added text is set 
forth as follows: 

§ 122.3 Exclusions. 

* * * * * 

(i) Discharges from a water transfer. Water 
transfer means an activity that conveys or 
connects waters of the United States with-
out subjecting the transferred water to in-
tervening industrial, municipal, or commer-
cial use. This exclusion does not apply to 
pollutants introduced by the water transfer 
activity itself to the water being transferred. 

§ 122.4 Prohibitions (applicable to 
State NPDES programs, see 
§ 123.25). 

No permit may be issued: 
(a) When the conditions of the permit 

do not provide for compliance with the 
applicable requirements of CWA, or 
regulations promulgated under CWA; 

(b) When the applicant is required to 
obtain a State or other appropriate 
certification under section 401 of CWA 
and § 124.53 and that certification has 
not been obtained or waived; 

(c) By the State Director where the 
Regional Administrator has objected to 
issuance of the permit under § 123.44; 

(d) When the imposition of conditions 
cannot ensure compliance with the ap-
plicable water quality requirements of 
all affected States; 

(e) When, in the judgment of the Sec-
retary, anchorage and navigation in or 
on any of the waters of the United 
States would be substantially impaired 
by the discharge; 

(f) For the discharge of any radio-
logical, chemical, or biological warfare 
agent or high-level radioactive waste; 

(g) For any discharge inconsistent 
with a plan or plan amendment ap-
proved under section 208(b) of CWA; 

(h) For any discharge to the terri-
torial sea, the waters of the contiguous 
zone, or the oceans in the following cir-
cumstances: 

(1) Before the promulgation of guide-
lines under section 403(c) of CWA (for 
determining degradation of the waters 
of the territorial seas, the contiguous 
zone, and the oceans) unless the Direc-
tor determines permit issuance to be in 
the public interest; or 

(2) After promulgation of guidelines 
under section 403(c) of CWA, when in-
sufficient information exists to make a 
reasonable judgment whether the dis-
charge complies with them. 

(i) To a new source or a new dis-
charger, if the discharge from its con-
struction or operation will cause or 
contribute to the violation of water 
quality standards. The owner or oper-
ator of a new source or new discharger 
proposing to discharge into a water 
segment which does not meet applica-
ble water quality standards or is not 
expected to meet those standards even 
after the application of the effluent 
limitations required by sections 
301(b)(1)(A) and 301(b)(1)(B) of CWA, and 
for which the State or interstate agen-
cy has performed a pollutants load al-
location for the pollutant to be dis-
charged, must demonstrate, before the 
close of the public comment period, 
that: 

(1) There are sufficient remaining 
pollutant load allocations to allow for 
the discharge; and 

(2) The existing dischargers into that 
segment are subject to compliance 
schedules designed to bring the seg-
ment into compliance with applicable 
water quality standards. The Director 
may waive the submission of informa-
tion by the new source or new dis-
charger required by paragraph (i) of 
this section if the Director determines 
that the Director already has adequate 
information to evaluate the request. 
An explanation of the development of 
limitations to meet the criteria of this 
paragraph (i)(2) is to be included in the 
fact sheet to the permit under 
§ 124.56(b)(1) of this chapter. 

[48 FR 14153, Apr. 1, 1983, as amended at 50 
FR 6940, Feb. 19, 1985; 65 FR 30905, May 15, 
2000] 

§ 122.5 Effect of a permit. 

(a) Applicable to State programs, see 
§ 123.25. (1) Except for any toxic efflu-
ent standards and prohibitions imposed 
under section 307 of the CWA and 
‘‘standards for sewage sludge use or 
disposal’’ under 405(d) of the CWA, 
compliance with a permit during its 
term constitutes compliance, for pur-
poses of enforcement, with sections 301, 
302, 306, 307, 318, 403, and 405 (a)–(b) of 
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CWA. However, a permit may be modi-
fied, revoked and reissued, or termi-
nated during its term for cause as set 
forth in §§ 122.62 and 122.64. 

(2) Compliance with a permit condi-
tion which implements a particular 
‘‘standard for sewage sludge use or dis-
posal’’ shall be an affirmative defense 
in any enforcement action brought for 
a violation of that ‘‘standard for sew-
age sludge use or disposal’’ pursuant to 
sections 405(e) and 309 of the CWA. 

(b) Applicable to State programs, See 
§ 123.25. The issuance of a permit does 
not convey any property rights of any 
sort, or any exclusive privilege. 

(c) The issuance of a permit does not 
authorize any injury to persons or 
property or invasion of other private 
rights, or any infringement of State or 
local law or regulations. 

[48 FR 14153, Apr. 1, 1983, as amended at 54 
FR 18782, May 2, 1989] 

§ 122.6 Continuation of expiring per-
mits. 

(a) EPA permits. When EPA is the per-
mit-issuing authority, the conditions 
of an expired permit continue in force 
under 5 U.S.C. 558(c) until the effective 
date of a new permit (see § 124.15) if: 

(1) The permittee has submitted a 
timely application under § 122.21 which 
is a complete (under § 122.21(e)) applica-
tion for a new permit; and 

(2) The Regional Administrator, 
through no fault of the permittee does 
not issue a new permit with an effec-
tive date under § 124.15 on or before the 
expiration date of the previous permit 
(for example, when issuance is imprac-
ticable due to time or resource con-
straints). 

(b) Effect. Permits continued under 
this section remain fully effective and 
enforceable. 

(c) Enforcement. When the permittee 
is not in compliance with the condi-
tions of the expiring or expired permit 
the Regional Administrator may 
choose to do any or all of the following: 

(1) Initiate enforcement action based 
upon the permit which has been contin-
ued; 

(2) Issue a notice of intent to deny 
the new permit under § 124.6. If the per-
mit is denied, the owner or operator 
would then be required to cease the ac-
tivities authorized by the continued 

permit or be subject to enforcement ac-
tion for operating without a permit; 

(3) Issue a new permit under part 124 
with appropriate conditions; or 

(4) Take other actions authorized by 
these regulations. 

(d) State continuation. (1) An EPA- 
issued permit does not continue in 
force beyond its expiration date under 
Federal law if at that time a State is 
the permitting authority. States au-
thorized to administer the NPDES pro-
gram may continue either EPA or 
State-issued permits until the effective 
date of the new permits, if State law 
allows. Otherwise, the facility or activ-
ity is operating without a permit from 
the time of expiration of the old permit 
to the effective date of the State-issued 
new permit. 

[48 FR 14153, Apr. 1, 1983, as amended at 50 
FR 6940, Feb. 19, 1985] 

§ 122.7 Confidentiality of information. 
(a) In accordance with 40 CFR part 2, 

any information submitted to EPA 
pursuant to these regulations may be 
claimed as confidential by the sub-
mitter. Any such claim must be as-
serted at the time of submission in the 
manner prescribed on the application 
form or instructions or, in the case of 
other submissions, by stamping the 
words ‘‘confidential business informa-
tion’’ on each page containing such in-
formation. If no claim is made at the 
time of submission, EPA may make the 
information available to the public 
without further notice. If a claim is as-
serted, the information will be treated 
in accordance with the procedures in 40 
CFR part 2 (Public Information). 

(b) Applicable to State programs, see 
§ 123.25. Claims of confidentiality for 
the following information will be de-
nied: 

(1) The name and address of any per-
mit applicant or permittee; 

(2) Permit applications, permits, and 
effluent data. 

(c) Applicable to State programs, see 
§ 123.25. Information required by 
NPDES application forms provided by 
the Director under § 122.21 may not be 
claimed confidential. This includes in-
formation submitted on the forms 
themselves and any attachments used 
to supply information required by the 
forms. 
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